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the omission of all discussion of the status of a post-dated check before its 
due-day is to be regretted; or, for that matter, of the effect, pending maturity, 
of making a note payable at a bank under sec. 87. A man of the author's 
proved ability and learning could do much to make clear the parol evidence rule 
in its effect on the contract of an endorser (c/. pp. 233 ft.) and, above all, its 
effect on conditional delivery (cf. pp. 59 ff.). Nor are the difficulties slight 
which are involved in notice of fiduciary relationship from the face of the 
instrument (cf. pp. 194 ff.) ; in the question of payment "in due course" under 
sees. 51, 88, 119; in the matter of the antecedent debt of a third person as con- 
stituting value or consideration. One looks with interest and expectation for 
Professor Brannan's views on such questions as these. It is a decided dis- 
appointment not to find them. And one may well hope that it will not be long 
before the profession is favored with a more thoroughly comprehensive treat- 
ment from his pen of the multitudinous difficulties of negotiable paper. Perhaps 
one may add a regret that the present book appeared too early to take notice of 
Kelso & Co. v. Ellis (1918, N. Y.) 121 N. E. 364, (1919) 28 Yale Law Journal, 
692, which has gone far to bring New York in line, on the matter of a pledge 
for an antecedent debt as constituting value. 

To sum up : as a compendium of decisions under the N. I. L., Professor 
Brannan's new edition is excellent — the best, on any subject, the reviewer has 
seen — and well nigh indispensable; but it contains too much of too good a text 
on bills and notes to be treated as a mere compendium, while not enough to 
satisfy the desires and expectations which it itself arouses. 

K. N. L. 

The Renovation of International Law. By D. Josephus Jitta. The Hague, Mar- 
tinus Nyhoff. 1919. pp. xvi, 196. 

This is a most remarkable book. Its author is well known in the juridical 
world by his earlier works — La mithode de droit international prive (1890) ; La 
substance des obligations en droit international prive (1906) ; and International 
Privaatrecht (1916) — all of which will remain landmarks in the science of 
private international law. In all of these, he has shown himself to be one of 
the most original thinkers of our times. Before him, the problem of the conflict 
of laws was deemed to be: which of several systems of law with which a legal 
relationship is connected, is to determine its solution. The differences of 
opinion related chiefly to the selection of the rule itself and to the ultimate 
basis upon which these rules rested. Some looked at the subject from a 
national point of view; others from an international viewpoint. Most of the 
internationalists, following Savigny, found in international law only the limits 
within which the legislation and jurisprudence of the individual states might 
move. Zitelmann contended, on the other hand, that the rules of the conflict 
of laws were to be derived directly from international law. 

According to Professor Jitta, private international law is not the science 
relating to the conflict of laws or law-givers "but the science of the juridical 
relations between men in a community larger than a state" (p. 119). The rules 
of the conflict of laws are not imposed by the law of a particular state, nor of 
the collectivity of states, i. e., international law, but by humanity itself, the 
states being only the organs by means of which those rules are enforced. 
"Every state, even when it is acting in isolation, is bound to recognize . . . 
every juridical relation established in conformity with the requirements of the 
reasonable order of international social life" (p. 91). The rule to be applied 
to a given juridical relationship is the one which will permit it to fulfill its 
social aim in humanity such as the state conceives it to be. Our author rejects, 
therefore, the traditional rules — the lex loci contractus, the lex loci solutionis, 
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etc., as too mechanical to answer the requirements of the complex international 
social order. Professor Jitta admits that to the extent that a particular rela- 
tionship belongs, in accordance with its peculiar nature, to a local sphere, it 
will be subject to the law of such sphere of social life. If it does not belong 
to such local sphere, the juridical relationship is submitted "to the international- 
common rules of law if these are to be found, and when they are not, to the 
reasonable principles of international social life, as a subsidiary source of positive 
law" (p. 91). 

These reasonable principles are outlined in the second part of the work under 
consideration, with respect to the different problems in the conflict of laws. 
Our author freely concedes that the reasonable principles are quite subordinate 
to the positive law, but he aims to prove that they possess "not only a subsidiary 
force and a large significance for the construction of the positive law, but that 
they are the touchstone of the righteousness of the positive law and the final 
aim of its evolution" (p. 2). Professor Jitta is conscious of the fact that the 
"international-common" rules, as he calls them, and the reasonable principles 
as subsidiary positive law, do not produce certainty in the decisions, but he is 
convinced that the way out of the difficulty is not by means of the establishment 
of mechanical rules for the solution of the so-called conflict of laws, but in 
the establishment of uniform rules through international conventions. He has 
made his view clear in (1920) 29 Yale Law Journal, 497. 

While the views expressed in this part of the work are only a development 
of the ideas originally formulated by Professor Jitta in his work The Method 
of Private International Law, he takes a step forward when he points out in 
the first part of the work that the juridical community of mankind is also 
the basis of public international law, provided that the positive law of war, the 
rules of which, according to our author, cannot be deduced from reasonable 
principles of social life, be separated from public international law. Both 
public and private international law thus appear as a unity, having the same 
legal basis, and in which the reasonable principles have the same significance: 
"Public international law is not exclusively a complex of relations between 
nations, it is the public law, considered from the point of view of a community 
larger than a State, a community embracing, in its extreme extension, all man- 
kind; private international law is not exclusively the science of the conflicts 
of laws, it is the private law considered from the same point of view" (p. 4). 

The community of mankind in contrast with the community of states, is, in 
the eyes of our author, a juridical and not merely a de facto community. Its 
juridical character is predicated upon the existence of an enforcing power 
consisting of (1) the State as the local representative of the public power of 
mankind; (2) the union of several States representing mankind as a unity 
larger than a State; (3) the collectivity of the States. To persons accustomed 
to the Austinian theory of sovereignty, the views expressed by Professor Jitta 
may appear to be those of a visionary; yet no assumption could be further from 
the truth. There is probably no living writer who is more fully cognizant of 
the realities of life than is Professor Jitta, or who understands better the 
actual requirements of international intercourse. His mind rebels, however, 
against the mechanical application of rules of law. Law to him is not a col- 
lection of abstract rules, but a vital force arising directly from the social con- 
ditions under which men live. So far as the intercourse among men has become 
cosmopolitan, and it is becoming more and more so every day, it is necessary, 
therefore, that a cosmopolitan law, a jus gentium as it were, be created, 

It is the distinct merit of the work here discussed that it points out clearly 

what is the present status of international law, both public and private, as 

compared with its ultimate goal, and that it shows us the progress that has 

been made, the obstacles that lie in its way, and the reasonable hopes for its 
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development in the future. Professor Jitta is a true cosmopolitan himself. 
He has a thorough acquaintance with English, French, German and other systems 
of law, and a perfect command of the English, French and German languages 
besides his native, Dutch, tongue. Whatever the language in which he expresses 
himself, his style is always vivacious and full of force. The present work is 
addressed especially to the English speaking world and is written, therefore, 
by the author in English. 

We are grateful to Professor Jitta for having communicated his timely 
message to us in our own tongue. The presentation in such an attractive 
manner of an idealistic world order will help us all to lay aside our own 
prejudices and to become more earnestly desirous of participating in any 
movement that will bring mankind nearer to this goal. 

Ernest G. Lorenzen. 

International Law. By Sir Frederick Smith. Fifth Edition. By Coleman 
Phillipson. New York, E. P. Dutton & Co. 1918. pp. 456. 

Any English treatise on international law encounters the severe test of com- 
parison with Westlake and Hall. Measured by that standard, the book under 
review suffers. That is perhaps not unnatural in view of the method of its 
evolution into its present form. Its first edition appeared in 1899 as a brief 
manual. The second and third editions gradually enlarged it. The fourth 
edition (1912) and the fifth edition, now under review, were not prepared by 
the original author, but by independent editors. A work which thus began as 
an unpretentious primer now challenges judgment by scientific standards. The 
wonder is that it meets the test as well as it does, a merit principally due to the 
excellent contributions of its present editor, Dr. Phillipson. The latter had 
already published some valuable treatises and extracts from these, together 
with much new matter of his, are found widely represented in the present text. 
Aside from its heterogeneous construction, the book suffers the additional handi- 
cap of having been prepared in time of war, a defect apparent throughout and 
at times seemingly justifying Lord Salisbury's remark, quoted indeed by the 
author, that "international law . . . depends generally on the prejudices 
of the writers of text-books." 

The author who, since the publication of the book under review, has become 
the British Lord Chancellor under the title of Baron Birkenhead of Birkenhead, 
has contributed a preface which consists principally of a vigorous denunciation 
of Germany and a demand for the trial of her war culprits and of praise of 
the late Sir Samuel Evans, based largely on the latter's "profound intuition of 
the foundations upon which (British) maritime greatness depends"; and he 
compares Evans with Lord Stowell, "whose patriotism he equalled, and whose 
ingenuity he excelled." 

With respect to the main body of the work, it may be said that the historical 
and informational treatment of international law is above the average. In a 
compendium of less than five hundred pages it is not easy to discuss the many 
topics within the vast field of international law, covering both their diplomatic 
and their legal development, without a distribution of emphasis requiring a 
good sense of proportion. The book meets this requirement as well as could 
be expected, for while retaining its character as an elementary work, it does 
frequently discuss at length controversial problems for which a specialist might 
consult a general treatise. 

And yet it is because some of these problems, such as the nature of interna- 
tional law as law, are well discussed, that the failure to discuss others and the 
absence of any critical attitude toward some of the recent phenomena in inter- 
national practice— it is difficult to call it "law"— excites attention and criticism. 



